
 

 

 

Assessment of Law, Policy, and Practice Related to Pr ivate 

Conservation of Tidal Lands in Rhode Island 

 

 

May 2007 

 

Prepared by: 

Ronan Roche, PhD Candidate 

IGERT Program 

University of Rhode Island 

 

In collaboration with: 

Jay Udelhoven, Senior Policy Advisor 

The Nature Conservancy - Global Marine Initiative



Assessment of Law, Policy, and Practice Related to Private Conservation of Tidal Lands in Rhode Island  

 

Page I 

This page intentionally left blank.



Assessment of Law, Policy, and Practice Related to Private Conservation of Tidal Lands in Rhode Island  

 

Page II 

Table of Contents 

Executive Summary........................................................................................................................ 1 

1.0 Introduction......................................................................................................................... 2 

2.0 Rhode Island Tidal lands .................................................................................................... 2 

2.1 Terminology.................................................................................................................... 2 

2.2 The Public Trust Doctrine............................................................................................... 4 

2.3 Constitutional Provisions................................................................................................ 6 

2.4 Statutes............................................................................................................................ 7 

2.4.1 State Ownership of Tidal Lands and Grants of Title by the General Assembly............. 7 

2.4.2 Rhode Island Freedom to Fish and Marine Conservation Act........................................ 8 

3.0 Case Law........................................................................................................................... 10 

4.0 Rhode Island Marine Management................................................................................... 13 

4.1 Department of Environmental Management................................................................. 13 

4.2 Marine Fisheries Council .............................................................................................. 13 

4.3 Coastal Resource Management Council ....................................................................... 13 

5.0 Existing Proprietary Mechanisms Open to Conservation Organizations......................... 15 

5.1 Conveying Tidal Lands................................................................................................. 15 

5.2 Tidal Land Leasing....................................................................................................... 15 

5.2.1 Aquaculture Leasing..................................................................................................... 15 

5.2.2 Aquaculture Lease Size................................................................................................. 17 

5.2.3 Lease Fees..................................................................................................................... 17 

5.2.4 Current Status of Aquaculture Leasing in Rhode Island .............................................. 18 

5.2.5 Education/Research Permit........................................................................................... 18 

5.3 General Permits............................................................................................................. 19 

6.0 Tidal Lands Conservation Leasing Options...................................................................... 23 

6.1 Exclusivity of Use in Tidal Land Leasing in Rhode Island.......................................... 23 

6.2 Economic Considerations............................................................................................. 24 

6.2.1 Relevant Grants............................................................................................................. 24 

7.0 Conclusions....................................................................................................................... 24 

 

 



Assessment of Law, Policy, and Practice Related to Private Conservation of Tidal Lands in Rhode Island  

 

Page III 

Figures 

Figure 1: Rhode Island Tidal Lands................................................................................................ 4 

Figure 2: Rhode Island Restoration Sites...................................................................................... 20 

Figure 3: CRMC Designated Use Categories............................................................................... 22 

 

Tables 

Table 1: Aquaculture Lease Fees.................................................................................................. 17 

Table 2: Permit Application Fees ................................................................................................. 17 

Table 3: Designated Use Categories............................................................................................. 22



Assessment of Law, Policy, and Practice Related to Private Conservation of Tidal Lands in Rhode Island  

 

Page IV 

Acknowledgements 

 I would like to thank Lynne Hale, Director of the Global Marine Initiative for the 

opportunity to carry out this work, and acknowledge the help of Jay Udelhoven, Senior Policy 

Advisor with The Nature Conservancy, and Chris Littlefield of the Rhode Island Nature 

Conservancy in guiding the development of this report. I would also like to thank the Coastal 

Institute IGERT Project members. 

 

Individuals Consulted 

 

·  Sue Tuxbury, Restoration Specialist, Save the Bay 

·  Dennis Nixon, Professor of Marine Affairs, University of Rhode Island 

·  Kristen Fletcher, Marine Affairs Institute Director, Roger Williams University 

·  James Boyd, Coastal Policy and Planning, Coastal Resources Management Council 

·  Jeffery Willis, Deputy Director, Coastal Resources Management Council  

·  Rob Brumbaugh, Restoration Program Director, The Nature Conservancy 

·  Megan Higgins, Coastal Policy Analyst, Coastal Resources Management Council 

 



Assessment of Law, Policy, and Practice Related to Private Conservation of Tidal Lands in Rhode Island  

 

Page V 

Preface 

 This research was conducted in 2006, as a white paper project for the University of 

Rhode Island’s Coastal Institute’s National Science Foundation IGERT (Integrative Graduate 

Education and Research Training) Project. The work was carried out in collaboration with The 

Nature Conservancy’s Global Marine Initiative, assisting a larger project assessing opportunities 

for submerged land conservation in coastal US states. 

 This research analyzed state and local laws, policies, and practices to determine the 

potential to use private ownership and encumbrance of tidal lands for conservation purposes 

throughout Rhode Island, but focusing on Narragansett Bay. This report provides interpretations 

based on legal and policy research and interviews with local and state officials. The Rhode Island 

analysis will complement similar projects led by The Nature Conservancy’s Global Marine 

Initiative in Alaska, Massachusetts, Oregon, and Washington State.
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Executive Summary 

 In 2006, research was undertaken to understand how private conservationists could use 

proprietary mechanisms to conserve marine biodiversity on Rhode Island tidal lands. The array 

of laws, regulations, policies, doctrines, cases and traditional use practices that determine how 

tidal lands are managed, protected and utilized complicates private conservation opportunities. 

However, this research revealed that: 

 

·  Rhode Island is constitutionally and statutorily mandated to manage tidal lands and the 

associated natural resources for the public’s benefit; 

·  Almost all tidal land in Rhode Island is publicly owned. 

·  Public trust protected rights (including fishing, fowling, navigation and access) are 

usually maintained on tidal lands, which may impede private conservation projects. 

·  Any proposed conservation activity would likely need to be consistent with the Coastal 

Resource Management Council zoning plans. 

·  The state Freedom to Fish act includes specific conditions that must be met before areas 

of Rhode Island waters can be closed to commercial or recreational fishing.     

·  Leasing of publicly owned tidal lands is possible. 

·  The aquaculture leasing program that exists is adaptable for conservation purposes. 

·  The permitting system may allow for physical improvements to be made to tidal lands to 

achieve specific conservation objectives. 
 

 The primary issue that arose during the analysis was the potential for conflict with the 

Public Trust Doctrine protected uses. There is a history of protecting traditional public trust uses 

of tidal lands in Rhode Island. Acquisition of proprietary rights in tidal lands for the purpose of 

conservation has not taken place in Rhode Island, and much popular thinking may be opposed to 

the idea. Projects that provide clear public benefits such as an improved common fishery in the 

case of shellfish restoration projects are more likely to be well-received. Due to the small extent 

of Rhode Island’s tidal lands in relation to other states, the size of any proposed project would be 

of foremost importance. The state agency personnel responsible for tidal land management 

interviewed for this report indicated that they were very willing to work with private 

conservationists to determine the best authorization method should a specific project be 

proposed.  
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1.0 Introduction 

 This report assesses proprietary options for private organizations to carry out 

conservation activities in Rhode Island tidal lands, primarily, but not limited to Narragansett 

Bay. There is a growing realization that proprietary mechanisms, which have traditionally been 

employed for terrestrial conservation, are also possible in the marine environment. The ability to 

become directly involved in the protection, restoration and management of lands through the 

acquisition of legal interests has proved a valuable tool for nongovernmental organizations such 

as The Nature Conservancy (TNC and the National Audubon Society. These organizations are 

increasingly involved in marine-focused conservation effects, and have obtained fee-title 

interests to tidal lands in Washington State, Massachusetts, New York and Virginia, and leases 

for conservation purposes in Washington State and California.  

 A recent report by TNC, “Leasing and Restoration of Submerged Lands: Strategies for 

Community-Based Watershed-Scale Conservation,”  emphasizes the need for utilizing a “broader 

toolkit”  to achieve successful estuarine and marine conservation. Whilst a nationwide survey 

found that tidal lands were available for some form of leasing or ownership in every marine coast 

state in the U.S., the suitability and potential for the use of proprietary mechanisms will depend 

on the laws and traditional practices of each individual state. This report gives the context and 

history of uses of tidal lands in Rhode Island, and examines the most promising mechanisms for 

private conservation of tidal lands in the State. 

 

2.0 Rhode Island Tidal lands  

2.1 Terminology 

 Many states use different terms to refer to lands lying below the high-tide line, and the 

terminology and its usage are frequently inconsistent. Generally speaking, lands lying between 

the high tide line and the seaward extent of state jurisdiction (usually three nautical miles) are 

considered "state submerged lands," while lands lying between the high tide line and low tide 

line are considered "intertidal lands" and lands lying between the low tide line and seaward 

extent of state jurisdiction are considered "subtidal lands." This general terminology, however, is 

not consistent with Rhode Island©s terminology (see Figure 1). 
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 In the Rhode Island Statues, "tidal lands" are explicitly defined as all lands lying seaward 

of the mean high water mark.1 However, there is confusion within the Rhode Island Statues 

themselves, as elsewhere the term "submerged lands" is later used in place of "tidal lands" (i.e. 

including lands beneath the mean high water mark).2 The term "tidelands" is also frequently used 

interchangeably with "tidal lands" as a common practice.  

 Elsewhere in Rhode Island Statues "submersible land" is used to refer to intertidal areas 

between the mean high water mark and the mean low water mark.3 The term “ tide-flowed land” 

is also found to refer to intertidal land in some legal cases.4 While there is no specific term in 

Rhode Island law applied to lands lying between the mean low water mark and the seaward 

extend of state jurisdiction, the term "submerged lands" is often erroneously applied to this area. 

 The plethora of terms in use and the lack of a common system of usage highlights the 

importance of examining any document or case carefully and being clear about what portion of 

land is being referred to. For the purposes of this document, "tidal lands" will mean all lands 

lying between the mean high water mark and the seaward extent of Rhode Island jurisdiction, 

"submersible lands" will mean lands lying between the mean high water mark and the mean low 

water mark, and "subtidal lands" will mean lands lying between the mean low water mark and 

the seaward extent of Rhode Island jurisdiction (recognizing that this latter term is not officially 

used in Rhode Island) (see Figure 1). 

                                                 
1 RI § 46-23-1 
2 RI § 46-23-1 
3 RI § 46-23-16 
4 Providence & Worcester Railroad Co. v. Jeffrey Pine, Supreme Court of RI 729 A.2d 202; 1999 RI. 
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Figure 1: Rhode Island Tidal Lands 

 

  

2.2 The Public Trust Doctr ine 

 The ability of a private conservation organization to acquire proprietary rights on tidal 

lands in Rhode Island centers on the public trust doctrine (PTD), a set of rules whose lineage can 

be traced through Roman to English Law. As one of the original colonies, Rhode Island received 

title to its lands initially as a charter from King Charles II. In 1663 Roger Williams secured from 

Charles a charter for "Rhode Island and Providence Plantations," which made a land grant, 

including title to tidal lands. This was based upon English common law, in which “ the title and 

the dominion in lands flowed by the tide were in the King for the benefit of the nation.” 5 

 This concept of public benefit is at the core of the public trust doctrine. It means that the 

title to tidal lands held by the State is a special title, containing two components: the public’s 

trust title (jus publicum) and a private proprietary title (jus privatum). The jus publicum is the 

collective rights of the public to use and enjoy trust lands and waters for commerce, navigation, 

                                                 
5 Shively v. Bowlby, 152 U.S. 352 (1894) 
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fishing, bathing and other related public uses. The jus privatum is the private proprietary rights, 

which are sub-ordinate to the public rights. 

 The jus publicum cannot be conveyed into private ownership, since the state cannot 

abdicate its trust responsibilities to the people. In contrast, the jus privatum may be conveyed 

into private ownership. Thus for lands which are subject to the public trust, when a private entity 

states that they “own” them, they usually mean they hold only the jus privatum interest, an 

interest that remains subject to the public’s dominant jus publicum interest.6  

 This is important for the conservation of tidal lands, since it must be realized that the 

ownership of tidal lands is different from that on land. In fact the opinion has been given that the 

use of “ fee-title”  terminology, in relation to tidal lands subject to the public trust doctrine, is 

incorrect and likely to result in misunderstanding.7 Effectively the control which can be exerted 

on these lands even by an owner is weaker than in the terrestrial case, as fewer activities can be 

excluded. 

 An important factor in considering the implications of the public trust doctrine for private 

conservation in an individual state is whether the state legislature has taken a broad or narrow 

interpretation of PTD protected uses. The PTD protected uses which are often termed “ traditional 

uses”  include fishing, fowling, and navigation. However some state courts have included 

environmental protection within the PTD protected uses of public land. Traditionally, public trust 

uses were limited to water-related commerce, navigation, and fishing. For example, the 

California Supreme Court has said that the public trust embraces the right of the public to use the 

navigable waters of the state for bathing, swimming, boating, and general recreational purposes.8 

If environmental protection is included within the interpretation of the public trust doctrine then 

this places a duty upon the state to provide this function for the people. It is then easier to 

envisage that a state would decide that allowing a private organization to obtain rights to tidal 

land for conservation purposes is consistent with its obligations under the public trust doctrine.  

                                                 
6 There are exceptions to this rule, in instances where land has been conveyed prior to the formation of statehood. In 
this instance the public trust doctrine may not be applicable. Also, land may not be subject to the public trust 
doctrine where the doctrine has been extinguished by a legislative grant (see Slade et al. 1997). 
7 “ It has been very common to speak of the right of the State in the shores as a fee. This is proper only by analogy. 
To hold that the State owns the shores in fee in the same sense in which it owns a court house or a prison, or in 
which the United States own public lands, or a citizen may own land in fee, would lead to consequences which need 
only to be considered in order to show that such can never have been the nature of the right.”  Providence Steam-
Engine Co., 12 RI 358 
8 Marks v. Whitney (1971) 6 Cal.3d 251, 259-260. 
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 In many texts it is implicitly presumed that private rights to land subject to the public 

trust doctrine would be used for purposes detrimental to the environment. The concept of a 

private organization acquiring rights in land subject to the public trust doctrine for conservation 

purposes turns this argument on its head. If the PTD is considered to be a means for the public to 

hold the state accountable in its duties, then it could be argued that a state would be acting 

according to its duties in authorizing leasing or sale of publicly held lands for conservation 

purposes.  

 This is relevant to the issue of allowable usages of tidal lands. The PTD is intended to 

prevent the state from disposing of public lands to private entities which would then restrict the 

protected uses of fishing, fowling, and navigation. A key question in conservation leasing and 

ownership is: When would it be necessary to exclude uses such as fishing or navigation from 

tidal lands for conservation purposes? For some conservation objectives it might be considered 

desirable to exclude PTD protected usages such as fishing from an area. If by inclusion in the 

PTD, environmental protection is placed on an equal footing with the traditional usages, it is 

more likely that the other usages could be excluded.  

  In a situation where there is conflict between PTD protected uses, there is no universal 

principle to determine primacy. Usually the principle of the greatest public interest is applied. 

Ultimately the legislature has the authority to choose between conflicting public trust doctrine 

uses; in the state of Rhode Island the General Assembly has the ultimate duty to allow usage of 

tidal lands and decide between users when conflicts arise. “ It has been long-established that the 

individual states have the authority to define the limits of the lands held in public trust.” 9  This 

means the physical limits, in addition to the rights which are held by the public. Therefore it is 

important to look at each state’s individual history and case law. 

 

2.3 Constitutional Provisions 

 The Rhode Island constitution states that the people “shall continue to enjoy and freely 

exercise all the rights of fishery and the privileges of the shore including but not limited to 

fishing from the shore, leaving the shore to swim in the sea, and passage along the shore.” 10 Thus 

                                                 
9 Phillips Petroleum v. Mississippi, 484 U.S. 469, 479 (1988) 
10 RI Const Article 1 sec 17. 
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the constitution paves the way for other uses of tidal lands to be included within the public trust 

doctrine. 

 However, the rights of the people to use public lands are qualified within the constitution 

in that “ they shall be secure in their rights to the use and enjoyment of the natural resources of 

the state with due regard for the preservation of their values.” 11 

 A duty of conservation is also very explicitly assigned to the general assembly, providing 

support for the argument that conservation leasing and ownership of tidal land is consistent with 

RI law: “ ...and it shall be the duty of the general assembly to provide for the conservation of the 

air, land, water, plant, animal, mineral and other natural resources of the state, and to adopt all 

means necessary and proper by law to protect the natural environment of the people of the state 

by providing adequate resource planning for the control and regulation of the use of the natural 

resources of the state and for the preservation, regeneration and restoration of the natural 

environment of the state.”12 

 

2.4 Statutes 

 The State of Rhode Island holds all tidal lands from below the high water level out to the 

three mile state limit, in public trust: “The state maintains title in fee to all soil within its 

boundaries that lies below the high water mark, and it holds that land in trust for the use of the 

public.”13 In neighboring Massachusetts, private ownership of lands extends down to the mean 

low water line. This is not the case in Rhode Island where the rights of coastal property owners 

extend only to the mean high water line.  

 

2.4.1 State Ownership of Tidal Lands and Grants of Title by the General Assembly 

 Elsewhere in the Rhode Island statues, a recent section clearly lays out the mechanism by 

which tidal lands could be acquired by a private entity: 

 

“Subsequent to the effective date of this section [July 18, 2000], no title to any freehold 

estate in any tidal land or filled land can be acquired by any private individual unless it is 

                                                 
11 Id. 
12 Id. 
13 RI § 46-23-1 



Assessment of Law, Policy, and Practice Related to Private Conservation of Tidal Lands in Rhode Island  

 

Page 8 of 26 

formally conveyed by explicit grant of the state by the general assembly for public trust 

purposes.” 14 

 

This statue also refers to the leasing and licensing of tidal lands: 

 

“Subsequent to the effective date of this section [July 18, 2000], no lease of any tidal land 

or filled land, and no license to use any of that land, can be acquired by any private 

individual or entity unless the lease or license has been specifically approved for public 

trust purposes by the general assembly itself or under the specific authority of the general 

assembly such as, but not limited to, the delegation of authority under chapter 23 of this 

title.”15  

 

The role of the general assembly as the ultimate arbiter between conflicting uses of public trust 

lands is also established: 

 

 “The general assembly, by its enactments, establishes the policies for the preservation 

and, in particular, for the use of natural resources of the state which are held in public 

trust by the state, as provided in Article 1, § 17 of the Rhode Island Constitution and in 

this chapter. The general assembly has the responsibility and the sole authority to arrive 

at, and define, by its enactment, a policy balance between or among the competing 

proposed uses or developments for tidal lands and the respective competing assertions 

concerning the public interests in those lands, and that determination shall be deemed to 

be, and be accepted as, the authoritative definition of the public interest in relation to the 

preservation and use of tidal lands.” 16 

    

2.4.2 Rhode Island Freedom to Fish and Mar ine Conservation Act 

 The Rhode Island Freedom to Fish Act was part of the campaign launched in 2003 by the 

Recreational Fishing Alliance (RFA) to seek the passage of Freedom to Fish legislation in 

                                                 
14 RI § 46-5-1.2   
15 RI § 46-5-1.2 (Chapter 23 is the section which sets up the Coastal Resource Management Council, which shall be 

covered later in this report). 
16 Id. 
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coastal states. Rhode Island was the first state to pass a Freedom to Fish act, which was signed 

into law by Governor Carcieri on July 10, 2003.17 A similar act was passed by Maryland in 2004. 

These bills are directed towards preventing water from being closed to recreational fishing and 

setting standards of proof that must be achieved before areas are closed to fishing. Generally the 

bills are directed towards protecting recreational fisheries, but in the case of Rhode Island, 

commercial fisheries are included in the measure. Following a preamble emphasizing the 

importance of the marine resources to the state of Rhode Island, the act©s key elements include 

"...protecting fish, shellfish, crustaceans, essential marine habitats, and the right to fish in Rhode 

Island©s marine waters must be managed together."18 

 "Various management measures, including the closure of marine waters or portions 

thereof to fishing, can be utilized to manage marine fish, shellfish, crustaceans, essential marine 

habitats, or other marine resources, but such measures must be developed in response to specific 

conservation or restoration needs, be based on the best currently available scientific information, 

and emanate from an open management and regulatory process, incorporating full input from all 

affected stakeholders, conducted pursuant to the general laws of the state of Rhode Island.19 

 "The marine waters of Rhode Island, or portions thereof, shall not be closed to 

recreational or commercial fishing unless such closure is: 

   (1) Deemed necessary in order to protect, manage or restore marine fish, shellfish, 

crustaceans, and associated marine habitats or other marine resources, protect public 

health or safety, or address some other public purpose; 

   (2)  Based on the best currently available scientific information; and  

   (3)  Developed via public review and stakeholder input through chapter 35 of title 42 and 

other applicable state law, and with the advice of the marine fisheries council20 

 Finally the Act provides that “Any marine waters of Rhode Island, or portions thereof, 

that are closed to recreational or commercial fishing shall be reopened if and when the original 

justification for such closure ceases to apply.” 21 

                                                 
17 RI H 5686. LC00749/SUB A/3 
18 RI § 20-3.2-2 
19 RI § 20-3.2-2 
20 RI § 20-3.2-3 
21 RI § 20-3.2-3 
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 While the Act is orientated towards potential Marine Protected Areas established as no-

take fishery zones in Rhode Island, its provisions are relevant to the issue of tidal land 

conservation. Any conservation activities on tidal lands which include closing areas to fishing 

could run into conflict with the Freedom to Fish Act. Statues relevant to the Coastal Resources 

Management Council will be covered in the section on marine management. 

 

3.0 Case Law 

 The following are key cases from Rhode Island courts which have a bearing on the public 

trust doctrine in Rhode Island and potentially on the ability of a private entity to acquire rights in 

tidal lands for conservation purposes. The following are brief summaries of the relevant portions 

of each case. 

 

Palazollo v. State of Rhode Island 746 A.2d 707, 714 (2000) RI  (among others) 

 This long-running case concerned an 18-acre plot of land in the town of Westerly, which 

was owned by Anthony Palazollo. Due to the state©s denial of his applications for developing the 

land, Mr. Palazollo claimed that the state was taking his property without just compensation. The 

Superior Court and then Supreme Court of Rhode Island disagreed with the basis for his takings 

claim. The case then went before the US Supreme Court before being remanded back to the state 

courts. Much of the interest in this case stems from its implications for property law and the 

concept of takings.  

 In relation to the public trust doctrine, the state held that Palazollo did not own 

approximately 50% of the land parcel in question as it was beneath the mean high water mark. 

Because the parcel consisted of wetlands and marsh where the high water mark was not clear, 

there was dispute between the state and Palazollo over where the property boundary was. The 

portion of the parcel below the mean high water mark was subject to the public trust doctrine and 

therefore could not be developed without the consent of the state. The main import of the 

Palazollo case to issues of the conservation of tidal lands lies in the fact that it reaffirmed the 

importance and vitality of the public trust doctrine in Rhode Island.  
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Champlin’s Realty Assocs., L .P. v. Tillson 823 A.2d 1169 (2003) RI  

 This Supreme Court of Rhode Island case concerned a situation where the town of New 

Shoreham placed a cease and desist order on two fast ferry services which were operating and 

docking in the Great Salt Pond of Block Island. The order was based on the determination that 

the docking activities violated the town zoning. The Coastal Resource Management Council 

(CRMC) intervened to allow the docking of the new ferries to occur, stating that it had exclusive 

jurisdiction over commercial ferry operations. 

 The town of New Shoreham asserted that it had jurisdiction over the docking activities 

occurring on Block Island by virtue of an 1887 legislative grant of ownership of the Great Salt 

Pond from the state to the town. The Act stated that “all the right, title and interest of the state in 

and to the Great Salt Pond and the land covered thereby”  was ceded to the town. The town 

considered that this gave them jurisdiction over ferry operations occurring in the pond.  

 However, the court disagreed, on the basis of the public trust doctrine. It held that while 

the 1887 act granted title of the pond to the town, the grant only referred to the jus privatum 

interest, and did not indicate that the state had also transferred the jus publicum. Since the area in 

question was below the mean high tide mark it was concluded that CRMC had exclusive 

jurisdiction over the docking operations. 

  

Town of Warren vs. Thornton Whitehouse 740 A.2d 1255; (1999) RI  

 This case concerned an instance where an individual filed an application with CRMC to 

construct a boat dock off of his residential property on the Kickemuit River in Warren. The 

application was approved by CRMC. At the local level, the Kickemuit River Council, the 

Warren Harbour Management Committee, and the Warren Conservation Commission objected to 

the proposed project on the basis that it would cause congestion and limit public access. The 

Town of Warren also stated that the resident had not complied with local permitting 

requirements for dock construction.  

 The court held that CRMC©s enabling act explicitly authorized it to “ ...approve, modify, 

set conditions for, or reject any proposed development or operation within, above or beneath the 

tidal water below the mean high tide." It concluded that CRMC had exclusive jurisdiction over 

residential boating wharves on tidal land. 
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 This case also refers to the common law right of property owners to wharf out, stating 

that it has long been established in Rhode Island that a riparian owner can construct whatever 

wharf or dock is necessary to gain access to navigable waters, as long as such construction does 

not interfere with navigation or the rights of other riparian land owners.  

 

Providence and Worcester  R.R. Co. v. Pine 729 A.2d 202 (RI  1999) 

Greater  Providence Chamber  of Commerce v. State of Rhode Island 657 A.2d 1038 (RI  1995) 

Hall v. Nascimento 594 A.2d 874 (R.I . 1991) 

 These cases, while hinging on an interpretation of the public trust doctrine, all concerned 

whether fee simple title absolute was privately held in tide-flowed land which had been filled, or 

whether title to such land was still held by the state and thus subject to the public trust doctrine. 

As the cases concerned filled or “ reclaimed” tidal lands they may not specifically be relevant for 

many tidal land conservation issues. However, their importance lies in the effect the cases had in 

changing the statues of Rhode Island. In the first two cases (as listed above, Greater Providence 

Chamber of Commerce and Providence and Worcester R.R. Co. cases), the Supreme Court of 

Rhode Island ruled against the state and decided that fee simple title absolute was held by the 

private interests, and the public trust doctrine interest had been extinguished, as they had filled 

out to shore lines or harbor lines, with the consent of the state.  

 Shortly after the last of these rulings a statute was passed by the General Assembly of 

Rhode Island which clarified the state ownership and the role of general assembly in tidal 

lands.22 It also prevented private title in filled tidal lands from being acquired by the mechanism 

laid out by the Rhode Island Supreme Court in the Providence cases.  

  

 In summary, case law in Rhode Island has consistently reinforced the application of the 

public trust doctrine in Rhode Island. However, Rhode Island has not taken a liberal 

interpretation of the public uses of the public trust doctrine. Its judiciary has not had before it a 

case which required defining what specific rights are included within the public trust doctrine. 

To see how conservation of tidal lands would proceed in Rhode Island it is necessary to look at 

the marine management structure currently in place. 

 
                                                 
22 RI § 46-5-1.2 
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4.0 Rhode Island Mar ine Management  

 State legislation has delegated management responsibility of the marine resources of 

Rhode Island, both physical and natural, to several state bodies. There is a division between the 

responsibility for the management of state owned tidal lands and the management responsibility 

for the natural resources associated with tidal lands.  

 

4.1 Department of Environmental Management 

 Management authority over the fish and wildlife of the state, and the “biological 

resources of marine waters of the state are held by the director of the department of 

environmental management (DEM).” 23 Relevant to conservation of tidal lands, the DEM is 

empowered to adopt regulations with regard to shellfish grounds that are considered necessary 

and is consulted by the CRMC in the permitting process with regard to aquaculture leasing. The 

DEM is also responsible for determining polluted areas that are closed to shellfishing in the 

waters of Rhode Island.24 

 

4.2 Mar ine Fisher ies Council 

 However, the director of DEM is also bound to consider the advice of the marine 

fisheries council: “The director, in exercising authority under this title for the planning, 

management, and regulation of marine fisheries, shall request and consider in the record as 

applicable the advice of the marine fisheries council.”25 

 The Director of the DEM acts as chairperson for the Marine Fisheries Council. In 

addition the council consists of three representatives of the commercial fishing industry, three 

representatives of the sport fishing industry, and two representatives with formal knowledge of 

fisheries management and marine biology. 

 

4.3 Coastal Resource Management Council 

 The Coastal Resource Management Council has been empowered by statute to manage 

and create plans for the tidal lands of Rhode Island. The constitutional provisions of Article 17 

                                                 
23 RI § 20-1-2   
24 RI § 20-8.1 
25 RI § 20-1-5.1 
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are considered to “be best achieved through the creation of a coastal resources management 

council as the principle mechanism for management of the state’s coastal resources.” 26 

 The duty to manage a leasing program consistent with public trust principles is laid out in 

Title 46: “Accordingly, the CRMC will develop, coordinate, and adopt a system for the leasing 

of submerged and filled lands, and licenses for the use of that land, and will ensure that all leases 

and licenses are consistent with the public trust.”27 

 Thus CRMC has a very strong position granted to it by Rhode Island legislation to 

regulate activities in tidal lands. In determining whether a proposed tidal land use or 

development is consistent with the public benefit, CRMC, as the state’s agent, should preserve 

the public’s rights which “ include but are not limited to fishery, commerce, and navigation.”   

 However, in the context of the small geographical area of the state of Rhode Island, the 

size of project which CRMC can approve is limited. “The legislature hereby declares that, in 

light of the unique size, scope, and overall potential impact upon the environment of large scale 

filling projects involving twenty-five (25) acres or more, any lease of tidal lands, or any license 

to use those lands, is subject to approval, disapproval, or conditional approval by the direct 

enactment of the general assembly by legislative action.”28 

 While the legislation mainly refers to filling projects, from an operational standpoint 

within CRMC, twenty-five acres has become the size for any project, at which it is considered 

necessary to involve the general assembly.29 CRMC does not report any pre-statehood 

conveyances of tidal lands to private title holders, which would render them not subject to the 

public trust doctrine in Rhode Island. It has been established that a valid legislative land grant 

from the state can also extinguish the public trust doctrine on tidal lands, however, there is 

apparently only one accepted legislative tidal land grant in Rhode Island.30  

                                                 
26 RI §46-23-1 
27 RI § 46-23-1 
28 id 
29 CRMC meeting with James Boyd and Jeffrey Willis, March 22, 2006. 
30 Given to the Rhode Island Yacht Club. 
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5.0 Existing Propr ietary Mechanisms Open to Conservation Organizations  

 As the legal elements and management structure have been laid out, it is useful to 

examine the various ways in which a private entity with conservation objectives could obtain 

proprietary interests in the tidal lands of Rhode Island.  

 

5.1 Conveying Tidal Lands 

 It is CRMC’s formal policy not to transfer title of tidal lands to private entities or to enter 

into a conveyance arrangement.31 There have been no conveyances of state-owned land to 

private entities by CRMC since its formation. Additionally, CRMC regulations state clearly that 

no title is being given by leasing or permitting activities: “Permits, licenses, or easements which 

are issued by the council for the filling of the submerged or submersible lands of the state of 

Rhode Island remain subject to the public trust, and no title is conveyed by such documents. All 

such permits, licenses, and easements shall clearly state that no title is being conveyed.”  As such, 

the only way for a private entity to acquire title to tidal lands in Rhode Island would be by 

express legislative grant from the General Assembly. 

 

5.2 Tidal Land Leasing 

 As previously noted, CRMC is the body entrusted with management of tidal land leasing 

in a manner consistent with the public trust by Rhode Island statue. Interestingly, within this 

capacity, the CRMC has the authority to grant leases for any period of time, including perpetuity: 

“The council is authorized to grant permits, licenses, and easements for any term of years or in 

perpetuity.” 32 However, the only currently established leasing program is one designed for 

aquaculture purposes. 

 

5.2.1 Aquaculture Leasing 

 Aquaculture activities require a lease and an assent or permit from CRMC. Although 

there is no minimum production requirement in Rhode Island, there is a requirement that a site 

be “actively farmed” in order to maintain an aquaculture lease under current policies: “ In the 

                                                 
31 CRMC meeting with James Boyd and Jeffrey Willis, March 22, 2006. 
32 RI § 46-23-16   
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event that a CRMC approved aquaculture operation is determined by the Council not to be 

actively farmed for a period of one year, the assent and lease shall be deemed null and void and 

the site shall be returned to the State’s free and common fishery.”  

 Actively farmed does not imply a production requirement. Items taken into consideration 

include if an annual report is being produced, if site visitations are occurring regularly, if cages 

are being maintained, etc. In order for the active farming requirement to be met, a private entity 

such as The Nature Conservancy might consider sub-contracting to an active Rhode Island 

aquaculturist for an area in which they held a lease.  

 The CRMC may grant aquaculture lessees exclusive use of the tidal lands and the water 

column, including the surface of the water, when the Council finds such exclusive use necessary 

to permit the successful growth of the product being farmed.33 Aside from this however, the 

public should be provided with means to access a site for traditional water activities such as 

boating, swimming, and fishing.34 Aquaculture leases are usually given by CRMC for a period of 

five years with the option to renew the lease at the end of the initial five year period. 

 Applications for aquaculture leases are reviewed under a Category B process, requiring a 

30-day public notice period followed by consideration by the full council. If substantive 

objections are submitted during the public comment period, the application may be evaluated by 

a subcommittee at a public hearing before being considered by the full council.35 Shellfisheries 

interests in Rhode Island commonly challenge aquaculture leases on the grounds that aquaculture 

operations are detrimental to their ability to fish. At this point in the process objections to 

conservation activities involving aquaculture are likely to emerge. In particular, the larger the 

size of the project, the more contentious the lease application is likely to be.  

 

                                                 
33 RI § 20-10-6  The CRMC is authorized and empowered…to lease the land submerged under the coastal waters of 

the state, including any coastal ponds or estuaries to coastal rivers, and the water column above those submerged 
lands, to an applicant who has been granted an aquaculture permit pursuant to the provisions of this chapter; 
provided, that the CRMC finds that a lease giving the applicant exclusive use of the submerged lands, and water 
column, including the surface of the water, is necessary to the effective conduct of the permitted aquaculture 
activities. 

34 RI § A20-10-9 
35 CRMC aquaculture leasing regulations 
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5.2.2 Aquaculture Lease Size  

 Generally aquaculture leases in Rhode Island are small, ranging from sites which may be 

half an acre to upper size limits of four acres.36 Guidelines state that aquaculture leases should be 

less than three acres in size. Sites larger than three acres may be granted, but this is unusual. As 

these leases are quite small in size and the four corners are marked with buoys, most boaters 

simply avoid them.37 They are not required to do so, but the small size makes it easy for them to 

do so. Large areas would complicate this and would probably mean that boaters would be less 

likely to avoid the area. As previously noted, a lease size of 25 acres or more would require a 

decision of the General Assembly. 

 

5.2.3 Lease Fees  

 The fees for aquaculture leases are in Table 1. These are due on an annual basis to the 

CRMC. 

 

Table 1: Aquaculture Lease Fees 

Size of Site Fee 

Less than a half acre $75 

Half an acre to one acre $150 

Each additional acre $100 

 

Additionally an application filling fee is likely to be required based on the estimated project cost 

(see Table 2). Given the existing minimal permit/lease and application fees, leasing for 

"aquaculture-related" conservation or monitoring purposes could be relatively inexpensive. 

Additionally, it is possible that the fee charged by the state would be waived for a project which 

would benefit the public interest. 

 

Table 2: Permit Application Fees 

Estimated Project Cost Application Fee 

Up to $1000 $50 
$1000 to $2500 $100 
$2500 to $5000  $150 

                                                 
36 CRMC Rhode Island aquaculture report 2005 
37 CRMC meeting with James Boyd and Jeffrey Willis, March 22, 2006. 
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$5000 to $10,000  $200 
$10,000 to $25,000 $250 
$25,000 to $50,000 $500 
$50,000 to $100,000 $750 
$100,000 to $150,000 $1,000 
$150,000 to $200,000 $1,250 
$200,000 to $250,000 $1,500 
$250,000 to $300,000 $1,750 
$300,000 to $350,000 $2,000 
$350,000 to $400,000 $2,250 
$400,000 to $450,000 $2,500 
$450,000 to $500,000 $2,750 
$500,000 to 20,000,000 $2,750 plus one half of 

one percent of the EPC 
beyond $500,000 to a 
maximum of $100, 250 

Greater than 20,000,000 $100,250 plus one-
fourth of one percent of 
the EPC beyond 
$20,000,000 

 

5.2.4 Current Status of Aquaculture Leasing in Rhode Island 

 The most recent aquaculture report produced by CRMC states that there are 22 

aquaculture farms in Rhode Island and that the total acreage under cultivation in Rhode Island is 

70 acres.38 Cultivation of the American oyster accounts for 97% of the total harvest, the 

remaining 3% being hard clams. Culture is mostly conducted in cages, which have the advantage 

of being transportable. The total contribution of aquaculture activities to the state was cited as six 

million dollars.39 There are several organizations involved in the research and development of 

aquaculture activities in Rhode Island, such as University of Rhode Island and Roger Williams 

University. There are also associations of shellfish growers, such as the Rhode Island 

Shellfisherman’s Association and the Ocean State Aquaculture Association.  

 

5.2.5 Education/Research Permit 

 The Executive Director of CRMC may issue an education/research permit for operations 

which are expressly for the purpose of using aquaculture for education or research. While this 

may initially seem to be closer to the concepts of conservation leasing than the more 

commercially orientated aquaculture lease, there are two main limitations to this lease type: size 

and length of lease. Applicants may be approved for three separate sites, with up to one thousand 
                                                 
38 CRMC Annual Aquaculture Report 2005 
39 ibid 



Assessment of Law, Policy, and Practice Related to Private Conservation of Tidal Lands in Rhode Island  

 

Page 19 of 26 

square feet (0.023 acres) for each site. Areas in excess of this size may only be approved by the 

full council. Educational/research aquaculture permit are valid for a period of three years, instead 

of the five allowed for by the regular aquaculture lease. 

 

5.3 General Permits 

 For certain types of conservation projects, it may not be necessary to obtain a lease of 

tidal lands from CRMC, as obtaining a permit to carry out a particular activity may be sufficient. 

Permits are issued for the use of coastal resources by CRMC and are normally issued for 

operations such as filling or dredging within a commercial context. However, in instances where 

a private entity wishes to meet conservation objects by carrying out operations such as dredging 

channels or removing or placing material on tidal lands, a permit could be sought from CRMC.  

 For example, to carry out eelgrass restoration, Save the Bay obtains permits from CRMC 

without the requirement for leasing. Indeed, CRMC identifies numerous restoration sites 

throughout Rhode Island that are assumingly permitting activities (see Figure 2). However, there 

is less control and assurance in place with an assent than there is with a leasing arrangement, as a 

permit is merely the permission to carry out a given activity in tidal waters. Rhode Island’s 

permitting laws are geared towards preventing damage to sites from harmful activities rather 

than utilizing leasing as a tool for conservation.  
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Figure 2: Rhode Island Restoration Sites 

 

 

“The applicant shall bear the burden of proving that the activity or activities specified in the 

application will cause no significant adverse impact upon the environment or natural 

resources of the state, and the coastal resources management council shall be empowered to 

deny the application if the applicant does not demonstrate, in addition to other requirements 

of this chapter, that the activity or activities will not: 

1. Significantly adversely affect any shellfish management area as designated by the 

department of environmental management or the marine fisheries council;  
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2. Be in a significant conflict with the marine ecology within or adjacent to the 

state©s territorial waters, or  

3. Significantly harm or destroy existing fishing grounds.”40 

    

 In many ways the statute above reflects the changing emphasis of coastal zone 

management from the protectionist approach of the 1970s and 1980s when the regulations were 

developed and implemented, to the more pro-active approach with a focus on restoration favored 

today. Hopefully, it would not be too onerous to demonstrate that a restoration project would not 

have a significant adverse impact on the environment.  

 However, restoration efforts could have (indeed to an extent, are intended to have) 

significant affects on the marine ecology of an area, in that they alter the present state of the 

ecosystem. Whether this could be found to be a “significant conflict”  would be difficult to 

define. Arguably item iii (below) could be used to suggest that restoration activities requiring a 

permit of any form would not have the right to encroach upon existing fishing grounds.  

 Further regulations emphasize the requirements to work within existing marine resource 

management plans in Rhode Island: “ ...any person, firm, or governmental agency proposing any 

development or operation within, above, or beneath the tidal water below the mean high water 

mark, extending out to the extent of the state©s jurisdiction in the territorial sea, shall be required 

to demonstrate that its proposal would not: 

 

(i) Conflict with any resources management plan or program; 

(ii) Make any area unsuitable for any uses or activities to which it is allocated by a 

resources management plan or program adopted by the council;  

(iii) Significantly damage the environment of the coastal region. 

 

 The CRMC has a system by which the waters of Rhode Island are divided into use 

categories (see Table 3). 

 

                                                 
40 RI § 46-23-18.1   
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Table 3: Designated Use Categor ies 

Designated Use Use Type 
Code 

Approximate Percentage 
of Coastal Area 

Conservation 1 27 
Low intensity conservation & recreational use 2 57 
High intensity recreation and marinas 3 4 
Multiple purpose 4 Open water areas 
Commercial and recreational waterfront 5 1 
Industrial waterfront 6 10 

 

Figure 3: CRMC Designated Use Categor ies 

 

 

 Within this system, it could be argued that in order to prevent a permit from making any 

area unsuitable for activities to which it has been allocated by the council, as per item ii above, 

conservation leasing could only take place in those areas currently identified for conservation use 

under by the CRMC. For a map of these areas, see Figure 3. 
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6.0 Tidal Lands Conservation Leasing Options  

 According to Beck (2002) the leasing of submerged lands can be divided into four 

categories:  

 

1. Submerged lands can be leased and then protected from extractive activities. This option could 

be seen as offering the highest level of protection. However, there are no provisions under 

existing Rhode Island legislation for this type of lease. The concept of leasing tidal lands for 

passive protection rather than active conservation purposes may be politically unpopular in view 

of the strong public trust doctrine tradition in Rhode Island.  

 

2. Submerged lands can be leased and restored with ecologically functional shellfish 

communities, and then protected. This option would be feasible under existing Rhode Island 

legislation. The breeding stock of shellfish would be increased in the bay. Annual monitoring 

reports could be produced each year. Rhode Island does not have a harvesting requirement, 

merely a requirement of active farming.  

 

3. Submerged lands can be leased, restored with shellfish, and then sustainably harvested. This 

option is feasible, but brings up the questions of who would harvest the shellfish and benefit 

from their sale. Contractors might need to be employed to carry out the work and the issues 

arising from the sale of shellfish would need to be carefully laid out. However, it may provide a 

unique opportunity to develop connections and work in partnership with stakeholders and 

aquaculture interests in Rhode Island.  

 

4. Submerged lands can be leased, restored with shellfish, and then unsustainably harvested. This 

option, while possible, would not be compatible with the goals of conservation orientated groups. 

 

6.1 Exclusivity of Use in Tidal Land Leasing in Rhode Island 

 Arguing that the exclusion of the public is necessary for conservation or preservation 

purposes would entail establishing that conservation of aquatic resources is an interest protected 

by the public trust doctrine in Rhode Island. Rhode Island case law would seem to favor the 

public trust doctrine as protecting the traditional three rights of fishery, commerce, and 
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navigation, and there is the potential that courts may favor the older uses. Within the existing 

aquaculture leasing system it is possible to exclude activities from a site to the extent to which 

those activities are considered damaging to the ability to successfully carry out aquaculture.  

 In an aquaculture lease, it is the applicant’s duty to provide information on the degree of 

exclusivity required by aquaculture activities on the proposed site.41 Thus it may be possible for 

a private entity to stipulate the activities that it wishes to have excluded from the site. It may be 

hard to argue that the exclusion of commercial fishing is necessary if there is no active 

aquaculture going on; this could be challenged. 

 

6.2 Economic Considerations 

 If conservation leasing were to increase demand for tidal land, the price for tidal land 

leases may increase. However, market based economics are unlikely to apply to this situation, 

which is effectively a monopoly since the state is the only body with the ability to “sell”  leases to 

tidal lands. In spite of this, should a conservation leasing program be set up, it might be that the 

costs to lease could be greater than those under the present commercially orientated aquaculture 

program. Some of the public may feel uncomfortable with the idea of private entities “paying for 

conservation”  believing that this should be a state duty.  

 

6.2.1 Relevant Grants 

 The Coastal and Estuary Habitat Restoration Program and Trust Fund receive $250,000 

each year from the fees collected under the uniform oil spill response and prevention statute. 

Funds in the trust are to be used for estuary and coastal habitat restoration activities. Applications 

should demonstrate their compliance with the statewide coastal and estuarine habitat restoration 

strategy. Non-profit entities are eligible to apply for these funds. 

 

7.0 Conclusions 

 With very minor exception, title to all of the tidal lands in Rhode Island lies with the 

State. Acquiring fee-title to tidal lands can only be obtained by express legislative grant from the 

                                                 
41 CRMC Aquaculture Section 160 
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General Assembly. While legally possible, it would not seem likely that fee-title acquisition is a 

realistic mechanism for tidal lands conservation at this time.  

 There is a strong tradition of upholding the public trust doctrine in Rhode Island and any 

activity that could impact trust protected uses should be carefully justified. The argument that 

activities such as marina construction inherently impact trust protected rights in the area of tidal 

lands they utilize and that therefore conservation activities should be placed on an equal footing 

is forceful, but marinas have been defined in legislation as a use consistent with the public trust 

doctrine.42 Conservation uses have not yet had this explicit inclusion. 

 There are existing mechanisms for private entities to carry out conservation of tidal lands 

in Rhode Island. The most expeditious mechanism would be the use of the aquaculture leasing 

and permitting system. The permitting system could also be used on its own for certain types of 

conservation projects where relatively large short term operations in tidal lands would meet 

conservation objectives. 

 Rhode Island is constitutionally and statutorily mandated to manage tidal lands and the 

associated natural resources for the public’s benefit. Conservation projects should therefore be 

very explicit in defining the public benefits that would arise from their action. For this reason the 

restoration of shellfisheries would seem a logical place for private entities to start in tidal lands 

conservation. Projects are also more likely to be supported by the general public if public access 

is allowed on the site to the extent that this is compatible with the conservation objectives for 

that site.  

 Any proposed conservation activity would likely need to be consistent with the CRMC 

zoning plans. Given the central position of CRMC in tidal lands leasing in Rhode Island and 

their positive reaction to the concept of conservation leasing, it would seem that a first step for 

any entity wishing to use such mechanisms in the state would be to develop contacts with 

CRMC.  

 The Freedom to Fish act places particular conditions on closing Rhode Island waters to 

commercial or recreational fishing. The fact that Rhode Island is one of the minority of coastal 

states who have passed such legislation is an indicator of the importance and political will of 

fishing interest groups in the state. 

                                                 
42 RI § 46-23-6. 8 
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 As one of the four original pilot estuary programs in the US, the Narragansett Bay 

Estuary Program has a tradition of working in partnership with other organizations. CRMC is 

attempting to shift its focus from an organization primarily focused on granting permits, to one 

which is more actively involved in partnership work and planning. This means that CRMC is 

likely to be receptive to opportunities for working in partnership with other organizations. 

CRMC has indicated their willingness to work with conservation organizations wishing to carry 

out activities in the tidal waters of Rhode Island.  

 The value of Rhode Island on a national scale to conservation organizations may be its 

ability to function as a catalyst in the New England area. It has traditionally been seen to be a 

forward thinking state in matters of marine conservation and could function as an example to 

other states of the potential for conservation leasing. It will likely take some time for the concept 

of conservation minded private entities obtaining proprietary rights in tidal lands to be fully 

accepted as a conservation method by government regulators and the public at large. Rhode 

Island may facilitate this process by being an area where small-scale shellfish restoration based 

conservation leasing could be successfully carried out as an initial part of a broader regional 

plan.  

 

 

 

 

 

 

 

 


